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830 CMR DEPARTMENT OF REVENUE

830 CMR 63.00: TAXATION OF CORPORATIONS

830 CMR 63.42.1+- is hereby repealed and replaced with the following:

830 CMR 63.42.1: Section 42 Methed-of— Application for Alternative Apportionment

H——6eneral(1) Scope of Regulation; Outline of Topics; Effective Date

(a) Scope of Reqgulation.

1. If a corporation believes that the allocation and apportionment provisions of M.G.L. c. 63, § 38
are not reasonably adapted to approximate the net income derived from business carried on by
the corporation within Massachusetts,

M-GL—€-63,852A{)a)the corporation may apply to the Commissioner to have its
Massachusetts income determined by a method other than that provided in M.G.L. c. 63, § 38;as

adjusted-by. M.G.L. c. 63, § 52A{3)—42.
2. If theprevisions-ef-a corporation subject to a regulation erregulations-issued under M.G.L. c.

63, § 38(j) believes that the provisions of such requlation are not reasonably adapted to
approximate the net income derived from business carried on within Massachusetts ef-aby the
corporation-to-which-such-regulation-applies, that corporation may apply to the Commissioner
to have its Massachusetts income determined by a method other than that provided in the
applicable regulation issued under M.G.L. c. 63, § 38()).

3. 830 CMR 63.42.1 does not apply to financial institutions subject to the allocation and
apportionment provisions of M.G.L. c. 63, 8 2A.

(b) Outline of Topics. 830 CMR 63.42.1 is organized as follows:

(1) Scope of Requlation; Outline of Topics; Effective Date.

(2) Definitions.

(3) Application Process.

(4) Alternative Apportionment Method.

(5) Commissioner’'s Review and Determination.

(6) Penalties.

(7) Abatement.

(8) Taxpayer Corporation Filing as Member of a Massachusetts Combined Group.

(c) Effective Date. 830 CMR 63.42.1 is effective for applications for alternative apportionment
submitted on or after the date of promulgation.

(2) Definitions. For the purposes of thisregulation-830 CMR 63.42.1, the following terms have the
following meanings:
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Alternative apportionment, a method, other than that provided in M.G.L. c. 63, § 38 and 830 CMR

o i sEdeesecmeted nn DDA cr e Do ae oclysded b regulanon%Hegquaf&ens issued
under M.G.L. c. 63, § 38(j), to determine a corporation's er-cefporate-trusts-Massachusetisnet

income _derived from business carried on within Massachusetts.

Applicant, a corporation-or-cerperate-trust, as defined in-thisregulation; 830 CMR 63.42.1, applying for
permission to use alternative apportionment under M.G.L. c. 63, § 42 and thisregulation330 CMR

63.42.1.

Application, an application for alternative apportionment made-uhderpursuant to M.G.L. c. 63, § 42
submitted on Form AA-1, Application for Section 42 Method of Apportionment, or such other form as may
be prescribed by the Commissioner.

Commissioner, the Commissioner of Revenue or the Commissioner's representative duly authorized to
perform the duties of the Commissioner relating to M-G-L—-63,-8-42-alternative apportionment.

Corporation, a demesticbusiness corporation as-defired-nsubject to tax under M.G.L. c. 63, § 30{1),=a

Duly-filed return, a return fled-as-required by M.G.L. c. 62C-88-6,-44 12 and-19returns-or
amendedreturns that is filed on or before the due date or returas-filed-within any extension granted by
the Commissioner under M.G.L. c. 62C, § 19. -BulyA duly-filed return does not include an amended
returhsreturn filed after the due date or, where applicable, the due date as validly extended.

Statutory apportionment, the method of determining net income derived from business carried on within

Massachusetts as provided in M.G.L. c. 63, § 38 and 830 CMR 63.38.1, or s—38-as-adjusted-by-§
52A(3)-or8-38-as-adjusted-by-a regulation erregutations-issued under M.G.L. c. 63, § 38()).

(3) Application Process. If ar-applicanta corporation believes that the allocation and apportionment
provisions of M.G.L. ¢. 6363, § 38, or, where applicable, a regulation issued under M.G.L. c. 63, § 38(]),
are not reasonably adapted to approximate its net income derived from business carried on in
Massachusetts, the applicantcorporation may apply to the Commissioner to have its Massachusetts
income determined by an alternative apportionment method._An applicant seeking alternative

apportionment must submit Form AA-1, or such other form as may be prescribed by the Commissioner,

with its duly-filed return. An application will not be considered if it is received by the Commissioner after
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the due date or, where applicable, the due date as validly extended, for the applicant's corporation excise

return.

2-Statementof Reasons—(a) Contents of Application. An application must contain a statement of the
reasons, supported by detailed facts, why the applicant believes that the allocation and
apportionment provisions of M.G.L. c. 63, & 38, or, where applicable, a regulation issued
under M.G.L. c. 63, § 38(]), are not reasonably adapted to approximate its net income derived
from business carried on within Massachusetts-ireeme—. The applicant must show by clear
and cogent evidence that the income attributed to Massachusetts using statutory
apportionment is-in-factout-of-allappropriate-proporticnto-the-busine a

result-does not fairly represent the extent of the applicant’s business activity in

Massachusetts An application must also contain a detailed description of the applicant’s

proposed alternative apportionment method. The applicant must provide a written explanation
of the proposed alternative method, attaching sufficient documentation to support the overall
result reached. The Commissioner may request additional information from the applicant.
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—+e)———(b) Return-Rayment—; Tax Due. An application must be attached-tesubmitied with a
duly-filed tax return showing computation of tax using both statutory apportionment and the
applicant's proposed alternative apportionment method. Faxis-eue-asThe amount of tax due with

the return must be computed using statutory apportionment.

(4) Alternative Apportionment Method. -The applicant's proposed alternative method may include, with
respect to all or any part of the applicant's business activity, #+reasenableone or more of the following:

(a) the exclusion of one or more factors;

(b) the inclusion of one or more additional factors-which-wil-fairlyrepresentthe-applicants

Massachusetts business-activityor
e-allocation and-appertienmentof

the-applieants-particular items of income, gain, deduction or loss; or

(d) the employment of other adjustments or methodology.

H——Application-Considered—(5) Commissioner's Review and Determination.

(a) In General. The Commissioner will consider each proper and timely--filed application for alternative
apportionment-—, and make a determination as set forth in 830 CMR 63.42.1(5)(b). An application
for alternative apportionment may be withdrawn at any time before the applicant has been notified
of the Commissioner’s determination.

(b) Commissioner’'s Determination.

() If in the Commissioner's judgment the allocation and apportionment provisions of M.G.L. c.
6363, 8 38 or, where applicable, a reqgulation promulgated under M.G.L. c. 63, 38()), are
reasonably adapted to approximate the applicant's net income derived from business carried on
within Massachusetts, the application will be denied;, and the applicant's net income derived
from business carried on within Massachusetts-ireeme will be determined using statutory
apportionment. The Commissioner shall notify the applicant of the determination to deny the

application.
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(i) If in the Commissioner's judgment it appears that the allocation and apportionment provisions of
M.G.L. c. 6363, 8 38 or, where applicable, a regulation promulgated under M.G.L. c. 63, 38(j), are
not reasonably adapted to approximate the applicant's net income from business carried on

applicant's-Massachusetis-ihcome—As-seen-as-possible-afterwithin Massachusetts, the

Commissioner receives-aproperhcomp d-a
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Wru—by—reasenalele#ﬂetheds will determine the amount of the applrcants net income derived
from business activity carried on #within Massachusetts+, either by adopting the applicant’s
proposed method or by a reasonable alternatrve The Commrssroner willshall notify the

Gemmrssrener—s—deersren—teaﬂeWof the method the Commissioner proposes to apply.

(A) Applicant’s Opportunity to Object to Proposed Method. Upon receipt of notification of the
Commissioner's intent to apply a proposed alternative appettionment-and-a-description

oi-thealernative-method-te-be-usad-(Notiee-ol-lntentionto-tmpese-Alternative
Liodnody
—2—9_9}%—'!11@— the applrcant has thr-r’-ty—f-l-ve ixty days—ﬁ’-em or such longer period as

e-MethogaCommissioner may
xpressly allow, to advrse the Commissioner in writing of any objections to the

Commissioner's proposed method Ihe—apphean{—must—make—rts—eb}eenens—m—mmng

—3—mposition—Fhe-Commissionersrepresentative-[he Commissioner may

further discuss with the applicant the Commissioner's proposed methods;, and as a result
the Commrssroner may in his drscretron revise his proposed method. —I-f—the—me%hed—rs

—{e}——DPeemedDenial-(B) Determination of Alternative Method. After consideration of
any objections submitted pursuant to 830 CMR 63.42.1(5)(b)(ii)(A), or if no objections are
submitted within the period described in such subsection, the Commissioner shall notify
the applicant of the Commissioner’s determination as to the alternative method to be
applied. The alternative apportionment method so determined by the Commissioner shall
be considered the method of apportionment applicable to the taxpayer under chapter 63.

(C) Amended Return; Refund. The applicant must submit an amended return showing
computation of the tax using the alternative apportionment method determined by the

Commissioner. Where applicable, a refund of an overpayment, with any applicable
interest, will be made pursuant to M.G.L. c. 62C, § 36.

(i) If the Commissioner does not act upon an application for alternative apportionment before the
expiration of nine months from the date the application was properly filed, the application is
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deemed denied. -The Commissioner and the applicant may consent in writing to extend the
time for the decision on the application.

R-(c) Determination May

Be Effective for Three Years. An alternative me%hed—ef—apportlonment is-granted-and-such
method is-used;-the-ameunt-determined ustrgthe-by the Commissioner may be effective

for up to three tax years in the Commissioner’s discretion, absent any material change in the

applicable facts and law. The appllcant shall indicate its use of the alternative appor'uonment
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&) ——(6) Penalties. -If an applicant files and-pays—tax-ecomputing-sueha return reporting its tax using

any method of allocation and apportionment other than statutory apportionment without first complying
with the provisions of 830 CMR 63.42.1, or if the-method-forwhich-permission-was-granted-has-het
been-propery-fellowedafter so complying an applicant files an amended return using a method of
allocation and apportionment that is contrary to the method determined under 830 CMR 63.42.1(5)(b)(i)
or (i), as applicable, the return filed will be considered incorrect or insufficient within the meaning of
M.G.L. c. 62C, § 28. -If a persen-whe-taxpayer that has been notified by the Commissioner that heit has
filed an incorrect or insufficient return refuses or neglects within thirty days after the date of the
notification to file a proper return, or if a persentaxpavyer files a false or fraudulent return, the
Commissioner may determine the tax due and assess the tax at not more than double the amount so
determined_under M.G.L. c. 62C, § 28. The Commissioner may also impose a penalty under M.G.L. c.
62C, § 35A, in addition to any other penalties established by law.

applicant aggrieved by the denial of its application or aggrieved by the Commissioner's
medmeanendetermlnatlon of its-propesedan alternative apportionment method may apphyfile an
application for abatement eftax-paid-as-provided-in-pursuant to M.G.L. c. 62C, s:§ 37-and-830
CMR-62C 371, in such form as the Commissioner may require. No tax will be abated on the
ground that Seetion-42an alternative apportionment method should have been used unless the

corporation er-cerperate-trust-has properly applied for permission-to-use-alternative
apportlonment under M. G L.c. 63 $:8 42 and ¥h+&regﬂ4at~|en—830 CMR 63.42.1. —Pe#ws&en—te

10)—Cerperations(8) Taxpayer Corporation Filing as Member of a Combined-Massachusetts
Return-Combined Group. A taxpayer corporation which-ispart-ofa-group-filingthat files a
Massachusetts corporate excise return as a member of a combined retura-whichoroup (i.e., that
files a Massachusetts combined report under M.G.L. c. 63, 8§ 32B) may apply for alternative
apportionment if it believes that the allocation and apportionment provisions of M.G.L. ¢. 6363, &
38, or where applicable, a regulation under M.G.L. c. 63, § 38(]), are not reasonably adapted to
approximate its net income derived from business activity carried on within Massachusetts-may

submitan. The application feralternative-appertionment—Eachmust be submitted by the
principal reporting corporation seeking-to-use-an-alternative-apportionment-method-must
submita-separate-application-on behalf of the member that is requesting alternative

apportionment. In the review of such an application, the Commissioner will consider the business
activities of all of the members of the combined group members and the Massachusetts
apportionment percentages of all such taxable members in determining whether the combined
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group’s taxable income attributed to Massachusetts reasonably reflects the business activity of the
combined group carried on within Massachusetts. The alternative apportionment request of the
taxable member of the combined group will be granted only if the Commissioner concludes that the
combined group’s taxable income attributed to Massachusetts does not reasonably reflect the
business activity of the combined group in Massachusetts.

494669



